
 

       
#2062399            
      1 

�

�������	
����	
��
�

����	�
�����������



 

       
#2062399            
      2 

��
��
���
�

��������� � � � � � � � � � �	
������
�

� �
���������
��������������������
��	�����	
��

��������� � �����������
� ��
��	 ����
��� �����!�� ��	���
�	
����"� �	
���#������
��	���� $��������%�
� ��	
��

��������
� ��
��	 ����
��� ���!�� &�

����!  ���
��	���� � � � �'��������
(� ��
� 	���&���
��)�� � � � � � � �(������*�
*� �����
��+� ���������,���������	
�������
��+ ����������� � � ��������'�
� ����"�����,� �
	���
� � � � � � � ���
$ -�
	
��	 �.������ ��	
������������� � � � � ��������$�
/ -�
	
��	 �.������ ���	
������������!�� &�

����!����0	 �	
��� �$������/�

1)������
������
��	����
% �	 �� 	��

�������
��	���0	 ��� � � � � � �%������'�
�' ���
��� ���2
��� &�

�.�
����

�����������	
��.�
����10	 �	���
� ���
�� ��+"�����
�	
�����
�

����.�
����� � � � � ��������(�
�� 10	 �	���
����3������	
����
����� � � � � �*������/�
�� 4 	�0���� � � � � � � � � �%�����(��
�(� 1)��
���
�����1)����

���
��	���� � � � � � (������(��
�*� �����	��

�����"��� � � � � � � ((�����(/�
�� ��0��#�	
����	

��������������
��	�����	
��

�������� � (/�

�



 

       
#2062399            
      3 

�
�
���
���	�
���������
���������

	
����
������������

���	���������	
����	
��
�

• .��� ����� 	��� ���� ��	���

� ���
�� ���� 
���� �����	��

� ��	������� � .��&� ��
�	�
� ���� �����
�+ �
	���
�� ���� 	� ��+���� �����	��

� ��	"�#��5�� � !�� ���&� ���"� �	��� ��� ���� ���
�� 6��
��
��������
7����&��	
��
 &�+����	

���+&����� ����
������  ����
�� 7��
 ���������������#����
��� "	5�� 	"�
�"�
��� �	0�� +��
� �� �
	���� ��� 	
� �������� ��� ������ +��&�� �.��&� 	��� "	���
�
�����������
�� 6����#�����
����������
���*��������8��	 ���0��
"�
��!����%$���

�

• .���������	��

����������0�������	����	 �
���	
����
���#����������	�� &���������	��

�
�������
��	
������������������)� 	�
����"���������"��������
��	 �	
�� �
	 ���������
0� 0���
�
��������"�
��	
�����0�������	����	 �#��5�

��)	"� �����

�

• 9���"������������������	��

�������#��
������	��

��
�+��	 ������������
�� ���9���"����
	 �����  �#����������	
����������������"�
����������������
�����(����

�

• �����	��

� �	
� �
0� 0�� ��"� �)� ����
��	 � ���0����
�� 	
��  �
	 � �� ���� :��	��� ��� ������
����
��	 ����0����
�7����� �
	 ��� ��7�����������������������	��

��������	
��	0����������
��
��;��
���� ���� ���� ���
�� � 	
�� ���� &���� � ��� &��� 	��� �
� ���+�� ���
� &��� "���� ���5�
	�����	
���� ��� &��� �	0�� 	
&� ;������� 	+���� ���� ����7� ����� �����	��

� ������ ��� ���� ������
����"�
���������
������ 	��������������
�� 6�������	��

7����
�� �	�����
�	�������<�	�����
8�
	 ����0��������

�

• .��� ���������� ��� ����� �����	��

� ������ ��  �#�� ���� ���������� ��� ���� ������ � �
� �����
�����	��

� �����7� ���� ����� 	��� ���� ���� �
� ��	���� +�)��7� ��  �#��� +&� ��""�
�	�&� 	
��

���	
����
�������������

�

• .���������	��

����������	�= �0�

>�����"�
��#�����#�  �+����0��#���	

�	  &�����&����	0��
��""�
��������

�����
�������"���0�"�
��7�� �	�����
�	�������<�	�����8�
	 ����0������

�

• �� !� �!�"!#�� $�%& �#�%�!& �"�&'�$��(��() ��!( �(�� &���$��*�() �
�%�+!$� �

�
�



 

       
#2062399            
      4 

�
() ��%&�)!��$���%�+ �

�
� �
���
���	�
������,�����-�������
���������

	
����
����
��

��� �����	��

��������
��	
������������	����"����	
��+��	��������"�
�&��
0� 0������
��+ ��� "�
�&�� .��� �������� ��� ������ ��
��	��� ��	
��

� ������� ��� ��� ���0���� 	�
����������#����
�#����������	��

��������
��	���"	���	
���"� �"�
����	
��#�����
�
�������	���������
�� ?�

�
����� -������������������	����+@����0���

�
����� 2�������������������������
� &�

�
����� �����	����;�	 ��&�
����7����0�����	
��#��5����

�
����( �	��
�	���� ���� �����	���
� ���"� 	
&� �"� ��	���
� ��� �����
���&� ���

���������
���
�

��� �����	��

� +&� ���� ���
�� 7� ���"� � 	

�

� ��� �� �0��&7� ��	  � �
������	��� A#�����
	�������	��B� ���
��� ��� ��� ����	�
	+� ��&7� �������
�&7� #�� ��  ���� �����

�� 	
�� �����
�	0�

���

�
��� .�������
��	�����	
��

��������	���"	����
�	�����	
���#����������;����"�
������

������
���*��������8��	 ���0��
"�
��!����%$����
�

��( .�������
��	�����	
��

�����������
������0����
���� �
����
�#�	���������+����#	&�
��� �����	��� #��5�7� ���� ���� A
����B� 	
�� ���0������ � .��&� ���� ���� "�
�"�"�
��;����"�
������+����  �#�����-��������
���"	���
�	
��
���� �
���	������������
�����
���
�� 6�������	��
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Equal Opportunities Policy, Protected Disclosure Policy (Whistleblowing) and Data 
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Example: You need to think carefully about the quality and specification for the goods you wish 
to purchase. Failure to incorporate your requirements into the contract may result in substandard 
or poor quality goods being provided to the Council.  The Council is unlikely to be able to do very 
much about this, if its own requirements have not been clearly specified in the tender and 
contract documents.   
 
Conversely, if the Council has clearly specified the quality of the goods required and when 
delivered they are not up to standard, then the Council will be able to ensure that standards can 
be improved or, potentially, cancel the contract arrangements. 
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Example: In letting an equipment supply contract, as well as the initial capital spend, you need 
to consider the length of the asset’s useful life, the cost of ongoing maintenance, replacement 
of parts and servicing and consumables, so that there is true cost to the Council of the 
purchase being made.  To buy a copier which initially costs £2,500 may be more expensive 
than one that initially costs £4,500, if the cheap copier uses expensive paper and toner, needs 
servicing every three months and is scrapped after 5 years, whilst the more expensive one 
uses cheaper paper and toner, needs servicing only once every 2 years and lasts for 10 years.   
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Example: The Council needs to demonstrate to central government each year, its compliance 
with the Local Government Equalities Standard.  An obligation in the contract to ensure 
ongoing compliance with Equalities legislation is of little value if the Council fails to review and 
record the contractor’s compliance regularly.  
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Example:  Be careful to ensure that a contract is not implied as a result of conversations which 
you have with potential contractors or exchanges of correspondence (including e-mails) which 
may be intended to be mere exchanges of views but which could amount to a formal contract.   
 
If, for example, you invite quotes and receive a quote in response, you may create a legal 
contract if you then ring the contractor and say that you are happy with that quote.  A contractor 
could then rely on the conversation to either oblige the Council to enter into a formal written 
contract or to sue the Council in the event that the Council decides not to go ahead on that 
basis, despite those assurances. 
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3.3.7 That the Council shall be entitled to cancel the contract and recover 

losses in the event that the contractor does anything improper to 
influence the Council to give the contractor any contract or commits 
an offence under the Prevention of Corruption Acts 1889 to 1916 or 
s117(2) Local Government Act 1972. 
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3.6 All contracts of a value of £15,000  or more or which involve a substantial risk to the 
Council must be subject to a written risk assessment, which should be kept on the 
contract file. 
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Example: The Responsible Officer emails a contractor asking them to quote to provide some 
new software.  The software contractor sends its quote back to the Council by post. On the back 
of the quote are the contractor's own legal terms and conditions.  The Responsible Officer 
accepts the quote, over the telephone and confirms the order by e-mail.  A contract has been 
created in writing.  Unless both of the emails from the Responsible Officer made it clear that the 
Council's terms and conditions apply and the contractor has seen those terms and conditions, it 
is likely that the contractor's own terms and conditions will apply to that transaction. 
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Example: When you invite quotes or tenders, do not act in a way that favours local contractors 
over contractors from elsewhere in the European Union. All contractors must have the same 
opportunities and receive the same treatment. 
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Example: Purchases may require approval at a Directorate, Executive or full Council level.  This 
approval may require the provision of documentation in advance of that consideration and so this 
needs to be factored into the overall procurement timescale and project planning. 
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Example: if the Council is concerned about the ability of a contractor to honour its obligations in 
the event of poor performance and that contractor is a company falling within a larger company 
structure, then it may be appropriate to seek a form of parent company guarantee from the 
parent company.  Similarly, in large services or works contracts, it is quite common to have 
some form of bond which provides a direct payment to the Council, in the event of failure to 
deliver to the contract standard. 
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7.4 Table setting out financial thresholds and procedures  
 

Total value 
  £ 

Type of 
contract 

Procedure to be used 

0  to  
15,000       

works, supplies 
and  services 

a) At least two quotes in advance 
b) All purchases however small to be in writing and on an official order 
c) Consideration given to Purchasing Scheme’s e.g. to provide better VFM 
d) Approved by the relevant Head of Service or authorised officer  
e) Records maintained to demonstrate probity and VFM obtained 
 

15,000   to 
74,999 

works, supplies 
and  services 

a) At least three written tenders in advance 
b) Tenders opened at the same time by the Democratic and Electoral Services 

Manager (or nominee), the Responsible Officer (or nominee) and an 
independent senior officer.   

c) Record to be entered on the Council’s Contract Register 
d) Contracts in writing using the standard clauses and to include the core 

clauses as set out within the CSOs document  
e) For contracts between £30,000 and £74,999, prior to the award of contract 

the proposed successful contractor shall be subject to financial appraisal by 
Financial Services. 

f) Award of contract approved by the Responsible Officer plus signed by 
another officer  

g) Risk assessment conducted (in writing) and kept on the file  
 

75,000   to 
139,892** 

works, supplies 
and  services 

a) At least three written tenders in advance 
b) Advertised by public notice 
c) List of contractors invited to tender approved by the Responsible Officer 
d) Tenders opened at the same time by the Democratic and Electoral Services 

Manager (or nominee), the Responsible Officer (or nominee), and 
independent senior officer 

e) Tenders subjected to Financial Appraisal prior to invitation to tender.  
f) Approval required from the Executive for award of contract, waiver from 

CSOs and extensions to contracts. 
g) Contract executed as a deed 
h) Record of the contract entered on the Councils Contract Register  
i) Standard contract clauses to be used and to include the core clauses as set 

out within the CSOs document  
j) Risk assessment conducted (in writing) and kept on the file 
 

139,893**   
plus 
 
**EU 
Threshold  

Supplies and 
services 
 
 

a) EU Rules apply – full competitive process with tenders following 
advertisement in the OJ for supplies and Part A* services.  For Part B* 
services reduced requirements apply but there is a presumption in favour of 
advertising and a competitive process. 

b) Points a; c; d; e; f; g; h; I and j as above for works, supplies and services for 
£75,000 to £139,892** 

 
139,893  to 
3,497,312** 

Works a) Points a – j as above for works, supplies and services for £75,000 to 
£139,892**  

 
3,497,313** 
plus 
**EU 
Threshold  

Works a) EU Rules apply – full competitive process with tenders following 
advertisement in the OJ 

b) Points a; c; d; e; f; g; h; I and j as above for works, supplies and services for 
£75,000 to £139,892** 

 
*  For the purposes of the EU Rules services are divided into two types and the EU Rules apply to a different 
degree. Responsible Officers should act cautiously and seek advice when considering the procedure to be used 
and application of the EU Rules to services contracts. 
**  or relevant threshold in force at the time under the EU Rules 
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7.6 Financial appraisals shall be carried out by Financial Services on all contractors 
tendering for contracts of £75,000 and above, prior to invitation to tender.  For contracts 
above £30,000 but not exceeding £74,999, prior to award of contract the proposed 
successful contractor shall be subject to financial appraisal by Financial Services.   
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Examples:  For the purchase of equipment you should take into account the actual and likely costs 
of: 

 
• The initial purchase (including cost of purchase if it is funded by way of a lease); 
• Installation; 
• Servicing for the entire contract period; 
• Training and other support for the entire contract period; and 
• Consumables for the entire contract period. 

 
For the carrying out of cleaning services you should take into account the actual and likely 
costs of 

• The annual cost of providing the service multiplied by the number of years of the 
contract INCLUDING possible extensions allowed for in the contract; 

• Possible inflation uplifts during the contract period. 
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Example: The Council knows that it is going to purchase a number of PCs in the next 12 
months.  It is clear what its requirement is immediately, but it has also budgeted for ongoing 
purchases over the next 12 months, which take the potential value of the contract over the EU 
threshold for supplies.  In these circumstances, the Council will need to ensure that the 
purchase is advertised in the OJ and follow the EU Rules. 
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Practical examples of the sort of circumstances where late tenders may on occasion be 
accepted include:  
 

• Where the Council's offices were unexpectedly closed at the date specified for receipt 
of tenders so that tenders could not be delivered on time. 

• Particularly severe weather which may have delayed the arrival of a tender sent by 
courier but where there is clear evidence of dispatch with sufficient time allowed for 
delivery to comply with the tender return time and date. 

• Where a tender has not been received at all but there is genuine and persuasive 
evidence that the tender was prepared and dispatched on time. 
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12.4 Post tender negotiations will only be used in special circumstances and after 

approval from the relevant Director.   
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Whilst contracts are to be awarded based on the quote or tender which represents the best 
value for money rather than on the basis of lowest price, the Council‘s Scheme of 
Delegations require that if it is proposed to accept the lowest tender the Director should 
discuss this with the relevant portfolio holder. 

�
���� ./�7�
�
13 ����� ��
���� ��
���	���
�� must be conducted by suitably trained and experienced staff.  

Advice should be sought from Legal Services or your Consultant, particularly for contracts 
within the scope of the EC Procurement Directives.  In open and restricted procedures all 
negotiations with candidates or tenderers on fundamental aspects of contracts, variations in 
which are likely to distort competition, and in particular on prices, shall be ruled out; 
however, discussions with candidates or tenderers may be held but only for the purpose of 
clarifying or supplementing the content of their tenders or the requirements of contracting 
authorities and provided this does not involve discrimination. 

 
14 For contracts outside of the scope of EC Procurement Directives the following guidance 

should be followed: - 
 

1. Care is required to ensure that tenderers do not build a negotiation margin into their 
submission.  Consideration should be given to indicating the Council’s intention by 
incorporating the following suggested wording in the tender document: - “Tenderers 
must make their best offer on this tender by the closing date.  Tenderers may be 
asked to agree to reducing/ adjusting their tender price where it is unacceptably 
high and/ or where the Council may wish to delete/ alter certain parts of the 
specified service.” 

 
2. Post tender negotiation will only be conducted with the tenderer who after the 

tenders have been opened and evaluated, provides the best value for money. 
 

3. Post tender negotiation should not be undertaken with any other tenderer unless: - 
 

· For some reason the tenderer evaluated to provide the best value for money 
has withdrawn 

 
· Changes in tender rankings result from the deletion of specified service 

elements where they can be priced out of each tender submission by simple 
arithmetic calculation without reference to the contractor. 

 
5 Post tender negotiation should not be done in a manner that distorts competion or 

undermines the confidence of tenderers in the Councils ability to act in an ethical 
manner or that would lay the Council open to accusations of unfairness. 
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6 One nominated Officer should be responsible for negotiations and for all ultimate 
decisions that result from the negotiations. 

 
7 The nominated officer must never undertake negotiations alone but should always 

be accompanied by at least one appropriately graded independent officer. 
 

8 All negotiations should be properly documented to provide a management trail of 
the decisions made, including how each decision will affect the contract price and 
how each decision is evaluated in monetary terms. The documented decisions to 
be agreed and countersigned by both parties. 

 
9 Negotiation meetings must always be held formally at a place of business and 

never in an informal setting or any way associated with entertainment or hospitality. 
 

10 Post Tender Negotiation must not unfairly trade one tenderer off against another by 
using the lowest tender to seek a reduction in time or costs from the other tenderers 
and then repeating the process e.g. “Dutch auction” 

 
11 The decisions and proposed actions that result from negotiations must be approved 

in accordance with the financial thresholds for contracts as specified within the 
CSOs. 
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Example: For a contract not subject to the EU Rules, a waiver from the requirement of competition 
may be appropriate using CSO 13.1.1 where, due to unforeseen circumstances, there is an urgent 
requirement for the provision of domiciliary care services and failure to deliver those services as 
speedily as possible may lead to health and safety issues for users.  
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�
Examples:  
 

• Where the Council has already gone out to an open and competitive tender, but only non 
compliant tenders have been received.  It therefore decides to terminate the procurement 
process and negotiate the contract with those bidders who submitted a tender as part of the 
previous process. 

 
• Where the Council went out to open competition and received no responses at all, in which 

case it decides to approach a single contractor and negotiate a deal on the basis of the 
original terms included in the public tender process. 

 
• Where the Council already has a contract under which goods have been supplied to it and 

then it requires additional goods which could not be provided by another supplier and 
obtaining goods from another supplier would result in genuine incompatibility between the 
existing goods and those to be purchased or genuine and disproportionate technical 
difficulties in procuring the goods from elsewhere.  Under the EU Rules, the additional 
requirements must also be purchased within 3 years of the original contract.  

 
• Where there is a closing down sale so that goods can be purchased on a particularly 

advantageous basis. 
�
 
These examples are not an exhaustive list but they do give an indication of the sort of 
circumstances where the purchase of additional goods, works or services without competition may 
be permissible.  Where the Council wishes to extend a contract then CSO 14 will also apply.  
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7 CSO 13.6:  Waivers should not be utilised for reasons of poor planning. It should not be the 

case that a contract is due to expire and has not been properly planned for. Appropriate 
tender lead cycles need to be factored into the planning process to avoid avoidance of best 
practice procedures. 

�

Examples of where a waiver may be justified include:  
 
• Requiring two rather than three written quotes for a contract between the value of £15,000  

- £74,999 where there is clear evidence that the number of potential contractors is 
extremely limited 

• A decision to go down a written quotation route rather than the requirement to obtain three 
written tenders in advance (for contracts below the EU threshold) and where the Council is 
satisfied that (1) there is no obligation to advertise that opportunity to comply with the 
general requirements of the EC Treaty Principles and (2) the general underlying 
requirements of the procurement process will still be satisfied. 
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�(�� Where extensions to existing contracts are made, the extensions must be 

determined in accordance with the contract terms, for a specified period and made 
in accordance with the principles set out in the Council’s Purchasing Guide.�
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Example: When the contract for IT support services was advertised, it was made clear in the 
advertisement that the contract would be: 
 

• for an initial period of five years  
• with an option to extend for up to a further two years  
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The provisions of the original contract explained how the extension is to be exercised together with 
the costs. The Council is now proposing to exercise the option to extend. There will be no 
renegotiation of either the legal terms, scope of the contract or the payment arrangements (except 
for the price inflation provisions specifically allowed for within the contract and clearly defined in 
advance).  This extension is permissible. 
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Example: in the context of a framework arrangement or purchasing arrangement set up by 
central purchasing bodies, it is important to ensure that the original process (particularly if it is an 
EU process) made it clear that the Council could potentially purchase under the terms of that 
scheme.  If the Council was not sufficiently clearly identified in the original establishment of the 
schemes, then there may be problems with use of that scheme.  If it is a purchase subject to the 
EU Rules, then if the Council has not been sufficiently clearly identified in advance, it may not be 
able to rely on that scheme to satisfy its own obligations under the EU Rules. 
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�

Example: In the context of framework arrangements it is important to ensure that types of potential 
purchases to be made by the Council are clearly identified in the original OJ notice, that the 
framework is established for the permissible four year period and that any mini competitions are 
operated in accordance with the provisions of the EU Rules.�
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